
The New Accord on the 

Columbia



Historical and Legal Context for 

Tribesô Harvest Rights
ü Tribes reserve off-reservation fishing rights in 1855 treaties in exchange for 

cession of tens of millions of acres.

ü River development and non-Indian commercial fishing diminishes fish runs 
over next 100 years.

ü State fish and game agencies enact regulations that disfavor Indian fishing 
(area closures, gear restrictions, access).

ü US initiates suit in federal court in1969 to protect tribesô off-reservation 
fishing treaty right.

ü Courts develop limits on state regulation ïñconservation necessity 
principlesò ïtreaty fishing must be the last action restricted.

ü Court retains jurisdiction of case so as to be ready to settle disputes.



Take-home message

üTribes are salmon harvesters!

üThey seek to restore salmon populations 

to healthy harvestable levels to support full 

exercise of their Treaty harvest rights.

üOver a century of federal court rulings 

defining and protecting the harvest right.

üLaws like the ESA are simply a means to 

advance their salmon objectives.



1992 ï2000 Key Events

üESA listings ïharvest targeted; Tribes 

assert ñconservation necessityò rule.

üTribes expand litigation efforts ïvictories 

in court add-up.

üTribesô fisheries expertise and 

infrastructure expands rapidly.

üUS v. Oregon Harvest Agreement Expires.



Remand Collaboration

ü Judge Redden overturns 2000 and 2004 BiOPs 

and Orders ñcollaborationò among sovereigns.

ü Intensive meetings of policy level and technical 

representatives to consult on new FCRPS BiOp.

ü Intensity of process forces parties to interact in a 

new way.  Policy leaders decide to ñtake a 

chanceò.



3-Blocks to Build a Plan

2007 hydro operations òroll-over agreementó

The FCRPS and Upper Snake Plans

and

NOAA BiOps

(The ESA òjeopardy avoidanceó package)

The Lower River Tribes/Action Agency Accords
(Stacking on broader rebuilding objectives and link to US v. OR Harvest Agreement)



The Fish Accords

ü Treaty Tribes (minus Nez Perce)

ü State of Idaho

ü State of Montana

ü State of Washington

ü Shoshone-Bannock Tribes

ü Colville Tribes

ü All of these agreements:
¸ Consistent with and Build upon FCRPS BiOp

¸ Utilize BPA fund and authorities for habitat, hatchery, predation 
actions

¸ Big boost to ñreasonably certain to occurò issue

¸ Incorporates science and know how of tribal or state managers 
in getting the work on the ground



Key Features of Tribes /Action 

Agency Accord
ü Increased and certain funding for on-the-ground actions to improve 

listed and un-listed fish (habitat, hatcheries, predation)

ü Accountability ïExpected results are documented up front

ü Tribes have a seat at the table to track progress, adaptively 
manage, evaluate implementation

ü Determination of adequacy and forbearance ïTribes will support 
FCRPS and Upper Snake BiOps

ü AA support for US v. Oregon harvest agreement

ü Breaching ñout of the dialogueò at least until 2015 comprehensive 
evaluation
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What changed?

üThe Federal plan was improved significantly.

üTribes had the technical ability and policy will to 
consider their basic question ïwhich course of 
action will deliver more fish for rebuilding and 
harvest most expeditiously?

üAAs had not done well in courts ïïrisk 
assessment is that they should resolve 
differences.

üTiming of Harvest Agreement negotiations.

üLeadership at highest levels emerged.



Whatôs Next?

ü Litigation
¸ Breaching is a must have for some. The courtroom has looked 

much different lately.

¸ Domino effect is a risk ïtip one and the others will surely be 
challenged.

ü New partnership is moving to the front and will deliver 
significant progress
¸ The litigation will drain energy, but regardless of outcome, the 

partnership rather than court will emerge as the dominant driver 
of issues and management.

ü Coordination challenges
¸ RIOG; US v. Oregon; Accords; federal caucus; NPCC ïnone 

completely overlap, all require attention.

ü Institutionalizing the spirit/policy of the partnership
¸ Absolutely essential; tremendously challenging.





Snake River Adult Fall Chinook Above Lower Granite Dam
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Enter the ESA

üSnake River listings shake up US v. OR

¸ Federal parties now wear a ñregulatoryòhat

¸ Have to split runs into smaller segments 
(ESU)

üHarvest allowances reduced

üTribes assert conservation necessity 
principles ïe.g. seek improvements in all 
other areas prior to constraining treaty 
harvest ïsee 1994 litigation



Funding Commitments

üBPA has committed over 10 years:

üTreaty Tribe MOA = $ 648 million

üColville MOA = $ 204 million

üIdaho = $ 65 million

üMontana = $ 16 million

üñNewò funding in 08 thru 10 = $160 million 
($116 has a BiOp/ESA connection)



Harvest BiOp

üThe underlying action is a 10-year harvest 
management plan negotiated by US v. OR 
parties

¸ Identifies harvestable portion of up-river runs

¸ Allocates harvest between treaty Indian and 
non-Indian fisheries

¸ ESA conservation limits identified and 
establish sideboards

¸ Federal Court will oversee implementation of 
the Agreement



The BiOp Line Up

üFederal Columbia River Power System

üUpper Snake Projects

üUnited States v. Oregon Harvest 

Management Agreement



Key Features of 2008-2017 

Harvest Agreement

üAbundance based harvest schedules for all 

stocks

¸ Big change for Snake River steelhead

üMcNary fall chinook escapement goal increased

üESA based limits apply to all listed stocks

üPerformance measures and tracking established 

at population level

üLyonôs Ferry Production (Snake fall chinook) 

preserved



What is the Comprehensive 

Analysis?

ü Its essence is a prediction based on best 

available science and professional judgment.

üActions in each ñHò and predator control actions 

are evaluated collectively for individual and 

impact on survival

üTotal survival change is evaluated against 

ñmetricsò for fish population health

ü Improving population health = avoiding 

ñjeopardyò


