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• DBA Rocky Mountain Power and 
Pacific Power
• Six state service territory
• 1.8 million customers
• 10,894 MW of generation
• 60,000 GWh annual load
• Adding significant new 

renewables 

About PacifiCorp
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Owned by BOR, Operated by PC
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•Klamath River covers 255 miles from 
source at Upper Klamath Lake in 
Klamath Falls, OR to mouth at Klamath, 
CA

•Third largest river system in Western 
U.S. after Columbia and Sacramento

•Sparsely populated with among lowest 
per capita income in both states

•Approximate population is 120,000

•Main population centers are Klamath 
Falls, OR and Yreka, CA

Basin Overview
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Conflict & Controversy in the Klamath Basin
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Upper Klamath Lake Elevations – Water Rights
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PacifiCorp’s Relicensing Efforts
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The Search for a Solution 

Klamath Basin Restoration Agmt
Restoration Funding
ESA Safe Harbors
Water Balancing  

Klamath Hydroelectric Settlement Agmt
Dam Removal in 2020
Funding and Cost Cap
Legislative Liability Protection
Plan for Interim Power Operations

2016 Amended KHSA
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Clean Water Act Section 401 
• Any applicant for a Federal license … which 

may result in any discharge into the 
navigable waters, shall provide the licensing 
or permitting agency a certification … that 
any such discharge will comply with the 
applicable provisions of [the CWA]. 

• If the State … fails or refuses to act on a 
request for certification, within a 
reasonable period of time (which shall not 
exceed one year) after receipt of such 
request, the certification requirements of 
this subsection shall be waived with respect 
to such Federal application. 
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• 2006 – PacifiCorp files 401 WQC applications in California and Oregon

• 2010 – KHSA & KBRA

• 2012 – Hoopa Valley Tribes file petition for declaratory order.

• June 2014 – FERC denies Hoopa Valley Tribes’ petition (147 FERC ¶ 61,216)

• Dec. 2014 – FERC denies Hoopa Valley Tribes’ rehearing request (149 FERC ¶ 
61038).

• Apr. 2016 – Amended KHSA

• July 2016 – Relicensing put into abeyance; 401 WQC requests withdrawn

Procedural History – Hoopa Valley Tribes v. FERC
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Ø“Determining the effectiveness of … a [401 certification] withdrawal-and-resubmission scheme is an 

undemanding inquiry because Section 401’s text is clear.”

Ø“The temporal element imposed by the statute is ‘within a reasonable period of time,’ followed 

by the conditional parenthetical, ‘(which shall not exceed one year).’ See id. Thus, while a full year is 

the absolute maximum, it does not preclude a finding of waiver prior to the passage of a full year.”

Ø“While the statute does not define ‘failure to act’ or ‘refusal to act,’ the states’ efforts, as dictated by 

the KHSA, constitute such failure and refusal within the plain meaning of these phrases. Section 401 

requires state action within a reasonable period of time, not to exceed one year. California and 

Oregon’s deliberate and contractual idleness defies this requirement. By shelving water quality 

certifications, the states usurp FERC’s control over whether and when a federal license will issue.”

ØApril 26, 2019 – D.C. Circuit denies rehearing filed by Hoopa Valley Tribes and supported by states 

and NGOs.

ØDec. 9, 2019 – SCOTUS denied NGOs cert petition

“An Undemanding Inquiry”
Hoopa Valley Tribes v. FERC, 913 F.3d 1099 (D.C. Circ. 2019)
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• Placer County Water Agency 
petitioned FERC for an order declaring 
that California waived 401 associated 
with relicensing the Middle Fork 
American River Project.

• FERC agreed, ruling that: (1) the 
California State Board had waived its 
401 certification authority; and (2) 
Hoopa applies retroactively.  Placer 
County Water Agency, 167 FERC ¶ 
61,056 (Apr. 18, 2019).

• Rehearing filed in May 2019.

Placer County – Retroactive Application 
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McMahan Hydroelectric – Role of Supplemental Info 

• Sept. 2013: McMahan Hydro applied to take 
over license

• Mar. 2017:  WQC application filed
• Arp. 2017: NC DEQ requested additional 

information 
• 2018-2019: E-mail withdraw and resubmit 
• Sept. 2019: McMahan Hydroelectric, LLC 168 

FERC ¶ 61185 (Sept. 20, 2019)
• NC DEQ waived its WQC authority.
• Request for additional information did 

not reset the clock
• Suggests physical modification of the 

project is necessary
• Partial Dissent: Significant supplemental 

information could reset the clock
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• Mar. 2009: PG&E filed license 

surrender and WQC requests

• Apr. 2019: SWRCB denied PG&E’s 

WQC request without prejudice

• Apr. 2019:  SWRCB issued a draft EIR 

and proceeded with CEQA review

• May 2019: PG&E asked FERC for a 

declaratory order finding the SWRCB 

had waived its Sec. 401 authority

• Nov. 2019: SWRCB issued FEIR and 

final WQC

• Dec. 2019:  PG&E filed petition for 

rehearing at SWRCB

Kilarc Cow Creek – State Action in Absence of Request
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Empire Pipeline, 167 FERC ¶ 61,007 (Apr. 2, 
2019)
• Applicant and NYDEC agreed to revise the 

date the application was deemed “received” 
• NYDEC subsequently denied the application 
• Relying on Hoopa, FERC upheld its earlier 

decision that NYDEC had waived its WQC 
certification authority

Constitution Pipeline, 168 FERC ¶ 61,129 (Aug. 
28, 2019)
• On voluntary remand, FERC reversed an 

earlier order finding the withdrawal and 
resubmission of an application reset the 
one-year clock

• Written contract not needed to find waiver

Natural Gas Pipeline Cases



16

• Section 401 applies only to point-source discharges associated with a federally licensed or 
permitted activity—and not the entire project proposal

• One year = “absolute outer bound” for states to act on requests for water quality 
certification 

• “Reasonable time” must take into consideration:
• the complexity of the proposed project;
• the potential for any discharge; and
• the potential need for additional study or evaluation of water quality effects from the 

discharge.
• One year timeline runs from the date an application is “received”
• Explicitly prohibits coordinated efforts to toll the one-year maximum time period
• Defines “failure to act” as “actually or constructively fails or refuses to grant or deny 

certification, or waive the certification requirement, within the scope of certification and 
within the reasonable period of time.”

• Enforcement: federal permitting agency is solely responsible for enforcing state WQS that 
ultimately become a part of a federal approval

• https://www.epa.gov/cwa-401/clean-water-act-section-401-guidance-federal-agencies-states-and-authorized-tribes

EPA Section 401 Guidance – June 7, 2019

https://www.epa.gov/cwa-401/clean-water-act-section-401-guidance-federal-agencies-states-and-authorized-tribes
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